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Negligence 

 
 

Elements of Negligence 

 

Physical harm need not be intentionally caused. A pedestrian knocked over by an 

automobile does not hurt less because the driver intended no wrong but was merely 

careless. The law imposes a duty of care on all of us in our everyday lives. Accidents 

caused by negligence are actionable. 

Determining negligence is not always easy. If a driver runs a red light, we can say 

that he is negligent because a driver must always be careful to ascertain whether the 

light is red and be able to stop if it is. Suppose that the driver was carrying a badly 

injured person to a nearby hospital and that after slowing down at an intersection, 

went through a red light, blowing his horn, whereupon a driver to his right, seeing 

him, drove into the intersection anyway and crashed into him. Must one always stop 

at a red light? Is proof that the light was red always proof of negligence? Usually, 

but not always: negligence is an abstract concept that must always be applied to 

concrete and often widely varying sets of circumstances. Whether someone was or 



was not negligent is almost always a question of fact for a jury to decide. Rarely is 

it a legal question that a judge can settle. 

The tort of negligence has four elements: (1) a duty of due care that the defendant 

had, (2) the breach of the duty of due care, (3) connection between cause and injury, 

and (4) actual damage or loss. Even if a plaintiff can prove each of these aspects, the 

defendant may be able to show that the law excuses the conduct that is the basis for 

the tort claim. We examine each of these factors below. 

Standard of Care 

Not every unintentional act that causes injury is negligent. If you brake to a stop 

when you see a child dart out in front of your car, and if the noise from your tires 

gives someone in a nearby house a heart attack, you have not acted negligently 

toward the person in the house. The purpose of the negligence standard is to protect 

others against the risk of injury that foreseeably would ensue from unreasonably 

dangerous conduct. 

 

 

 

 

 

 

 

 

 

Given the infinite variety of human circumstances and conduct, no general statement 

of a reasonable standard of care is possible. Nevertheless, the law has tried to 

encapsulate it in the form of the famous standard of “the reasonable man.” This 

fictitious person “of ordinary prudence” is the model that juries are instructed to 

compare defendants with in assessing whether those defendants have acted 

negligently. Analysis of this mythical personage has baffled several generations of 

commentators. How much knowledge must he have of events in the community, of 

technology, of cause and effect? With what physical attributes, courage, or wisdom 

is this nonexistent person supposedly endowed? If the defendant is a person with 

specialized knowledge, like a doctor or an automobile designer, must the jury also 



treat the “reasonable man” as having this knowledge, even though the average 

person in the community will not? (Answer: in most cases, yes.) 

Despite the many difficulties, the concept of the reasonable man is one on which 

most negligence cases ultimately turn. If a defendant has acted “unreasonably under 

the circumstances” and his conduct posed an unreasonable risk of injury, then he is 

liable for injury caused by his conduct. Perhaps in most instances, it is not difficult 

to divine what the reasonable man would do. The reasonable man stops for traffic 

lights and always drives at reasonable speeds, does not throw baseballs through 

windows, performs surgical operations according to the average standards of the 

medical profession, ensures that the floors of his grocery store are kept free of fluids 

that would cause a patron to slip and fall, takes proper precautions to avoid spillage 

of oil from his supertanker, and so on. The "reasonable man" standard imposes 

hindsight on the decisions and actions of people in society; the circumstances of life 

are such that courts may sometimes impose a standard of due care that many people 

might not find reasonable. 

 

Duty of Care and Its Breach 

The law does not impose on us a duty to care for every person. If the rule were 

otherwise, we would all, in this interdependent world, be our brothers’ keepers, 

constantly unsure whether any action we took might subject us to liability for its 

effect on someone else. The law copes with this difficulty by limiting the number of 

people toward whom we owe a duty to be careful. 

 

In general, the law imposes no obligation to act in a situation to which we are 

strangers. We may pass the drowning child without risking a lawsuit. But if we do 

act, then the law requires us to act carefully. The law of negligence requires us to 



behave with due regard for the foreseeable consequences of our actions in order to 

avoid unreasonable risks of injury. 

During the course of the twentieth century, the courts have constantly expanded the 

notion of “foreseeability,” so that today many more people are held to be within the 

zone of injury than was once the case. For example, it was once believed that a 

manufacturer or supplier owed a duty of care only to immediate purchasers, not to 

others who might use the product or to whom the product might be resold. This 

limitation was known as the rule of privity. And users who were not immediate 

purchasers were said not to be in privity with a supplier or manufacturer. In 1916, 

Judge Benjamin N. Cardozo, then on the New York Court of Appeals, penned an 

opinion in a celebrated case that exploded the theory of privity, though it would take 

half a century before the last state—Mississippi in 1966—would fall in line. 

Establishing a breach of the duty of due care where the defendant has violated a 

statute or municipal ordinance is eased considerably with the doctrine of negligence 

per se, a doctrine common to all US state courts. If a legislative body sets a minimum 

standard of care for particular kinds of acts to protect a certain set of people from 

harm and a violation of that standard causes harm to someone in that set, the 

defendant is negligent per se. If Harvey is driving sixty-five miles per hour in a fifty-

five-mile-per-hour zone when he crashes into Haley’s car and the police accident 

report establishes that or he otherwise admits to going ten miles per hour over the 

speed limit, Haley does not have to prove that Harvey has breached a duty of due 

care. She will only have to prove that the speeding was an actual and proximate 

cause of the collision and will also have to prove the extent of the resulting damages 

to her. 

Contributory and Comparative Negligence 

 

Under an old common-law rule, it was a complete defense to show that the plaintiff 

in a negligence suit was himself negligent. Even if the plaintiff was only mildly 

negligent, most of the fault being chargeable to the defendant, the court would 

dismiss the suit if the plaintiff’s conduct contributed to his injury. In a few states 

today, this rule of contributory negligence is still in effect. Although referred to as 

negligence, the rule encompasses a narrower form than that with which the 



defendant is charged, because the plaintiff’s only error in such cases is in being less 

careful of himself than he might have been, whereas the defendant is charged with 

conduct careless toward others. This rule was so manifestly unjust in many cases 

that most states, either by statute or judicial decision, have changed to some version 

of comparative negligence. Under the rule of comparative negligence, damages are 

apportioned according to the defendant’s degree of culpability. For example, if the 

plaintiff has sustained a $100,000 injury and is 20 percent responsible, the defendant 

will be liable for $80,000 in damages. 
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