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Intentional Torts 

 
 
 

Assault and Battery 

One of the most obvious intentional torts is assault and battery. Both criminal 

law and tort law serve to restrain individuals from using physical force on others. 

Assault is (1) the threat of immediate harm or offense of contact or (2) any act that 

would arouse reasonable apprehension of imminent harm. Battery is unauthorized 

and harmful or offensive physical contact with another person that causes injury. 

Often an assault results in battery, but not always. In Western Union Telegraph Co. 

v. Hill, for example, the defendant did not touch the plaintiff’s wife, but the case 

presented an issue of possible assault even without an actual battery; the defendant 

employee attempted to kiss a customer across the countertop, couldn't quite reach 

her, but nonetheless created actionable fear (or, as the court put it, “apprehension”) 

on the part of the plaintiff's wife. It is also possible to have a battery without an 

assault. For example, if someone hits you on the back of the head with an iron skillet 

and you didn’t see it coming, there is a battery but no assault. Likewise, if Andrea 

passes out from drinking too much at the fraternity party and a stranger (Andre) 



kisses her on the lips while she is passed out, she would not be aware of any threat 

of offensive contact and would have no apprehension of any harm. Thus there has 

been no tort of assault, but she could allege the tort of battery. (The question of what 

damages, if any, would be an interesting argument). Under the doctrine of 

transferred intent, if Draco aims his wand at Harry but Harry ducks just in time and 

the impact is felt by Hermione instead, English law (and American law) would 

transfer Draco’s intent from the target to the actual victim of the act. Thus Hermione 

could sue Draco for battery for any damages she had suffered. 

 
 

False Imprisonment 

The tort of false imprisonment originally implied a locking up, as in a prison, but 

today it can occur if a person is restrained in a room or a car or even if his or her 

movements are restricted while walking down the street. People have a right to be 

free to go as they please, and anyone who without cause deprives another of personal 

freedom has committed a tort. Damages are allowed for time lost, discomfort and 

resulting ill health, mental suffering, humiliation, loss of reputation or business, and 

expenses such as attorneys’ fees incurred as a result of the restraint (such as a false 

arrest). 



 

Intentional Infliction of Emotional Distress 

Until recently, the common-law rule was that there could be no recovery for acts, 

even though intentionally undertaken, that caused purely mental or emotional 

distress. For a case to go to the jury, the courts required that the mental distress result 

from some physical injury. In recent years, many courts have overthrown the older 

rule and now recognize the so-called new tort. In an employment context, however, 

it is rare to find a case where a plaintiff is able to recover. The most difficult hurdle 

is proving that the conduct was “extreme” or “outrageous.” 

In an early California case, bill collectors came to the debtor’s home repeatedly and 

threatened the debtor’s pregnant wife. Among other things, they claimed that the 

wife would have to deliver her child in prison. The wife miscarried and had 

emotional and physical complications. The court found that the behavior of the 

collection company’s two agents was sufficiently outrageous to prove the tort of 

intentional infliction of emotional distress. Many states require that this distress must 

result in physical symptoms such as nausea, headaches, ulcers, or, as in the case of 

the pregnant wife, a miscarriage. Other states have not required physical symptoms, 

finding that shame, embarrassment, fear, and anger constitute severe mental distress. 

 



Trespass and Nuisance 

Trespass is intentionally going on land that belongs to someone else or putting 

something on someone else’s property and refusing to remove it. This part of tort 

law shows how strongly the law values the rights of property owners. The right to 

enjoy your property without interference from others is also found in common law 

of nuisance. There are limits to property owners’ rights, however. In Katko v. Briney, 

for example, the plaintiff was injured by a spring gun while trespassing on the 

defendant’s property.Katko v. Briney, 183 N.W.2d 657 (Iowa 1971). The defendant 

had set up No Trespassing signs after ten years of trespassing and housebreaking 

events, with the loss of some household items. Windows had been broken, and there 

was “messing up of the property in general.” The defendants had boarded up the 

windows and doors in order to stop the intrusions and finally had set up a shotgun 

trap in the north bedroom of the house. One defendant had cleaned and oiled his 20-

gauge shotgun and taken it to the old house where it was secured to an iron bed with 

the barrel pointed at the bedroom door. “It was rigged with wire from the doorknob 

to the gun’s trigger so would fire when the door was opened.” The angle of the 

shotgun was adjusted to hit an intruder in the legs. The spring could not be seen from 

the outside, and no warning of its presence was posted. 

 

The plaintiff, Katko, had been hunting in the area for several years and considered 

the property abandoned. He knew it had long been uninhabited. He and a friend had 

been to the house and found several old bottles and fruit jars that they took and added 

to their collection of antiques. When they made a second trip to the property, they 

entered by removing a board from a porch window. When the plaintiff opened the 

north bedroom door, the shotgun went off and struck him in the right leg above the 

ankle bone. Much of his leg was blown away. While Katko knew he had no right to 

break and enter the house with intent to steal bottles and fruit jars, the court held that 

a property owner could not protect an unoccupied boarded-up farmhouse by using a 

spring gun capable of inflicting death or serious injury. 

Malicious Prosecution 

Malicious prosecution is the tort of causing someone to be prosecuted for a criminal 

act, knowing that there was no probable cause to believe that the plaintiff committed 

the crime. The plaintiff must show that the defendant acted with malice or with some 



purpose other than bringing the guilty to justice. A mere complaint to the authorities 

is insufficient to establish the tort, but any official proceeding will support the 

claim—for example, a warrant for the plaintiff’s arrest. The criminal proceeding 

must terminate in the plaintiff’s favor in order for his suit to be sustained. 

Defamation 

 

Defamation is injury to a person’s good name or reputation. In general, if the harm 

is done through the spoken word—one person to another, by telephone, by radio, or 

on television—it is called slander. If the defamatory statement is published in written 

form, it is called libel. The law of defamation is largely built on strict liability. That 

a person did not intend to defame is ordinarily no excuse; a typographical error that 

converts a true statement into a false one in a newspaper, magazine, or corporate 

brochure can be sufficient to make out a case of libel. Even the exercise of due care 

is usually no excuse if the statement is in fact communicated. Repeating a libel is 

itself a libel; a libel cannot be justified by showing that you were quoting someone 

else. Though a plaintiff may be able to prove that a statement was defamatory, he is 

not necessarily entitled to an award of damages. That is because the law contains a 

number of privileges that excuse the defamation. Publishing false information about 

another business’s product constitutes the tort of slander of quality, or trade libel. In 

some states, this is known as the tort of product disparagement. It may be difficult 

to establish damages, however. A plaintiff must prove that actual damages 

proximately resulted from the slander of quality and must show the extent of the 

economic harm as well. 

Absolute Privilege 

Statements made during the course of judicial proceedings are absolutely privileged, 

meaning that they cannot serve as the basis for a defamation suit. Accurate accounts 

of judicial or other proceedings are absolutely privileged; a newspaper, for example, 

may pass on the slanderous comments of a judge in court. “Judicial” is broadly 

construed to include most proceedings of administrative bodies of the government. 

The Constitution exempts members of Congress from suits for libel or slander for 



any statements made in connection with legislative business. The courts have 

constructed a similar privilege for many executive branch officials. 

Qualified Privilege 

Absolute privileges pertain to those in the public sector. A narrower privilege exists 

for private citizens. In general, a statement that would otherwise be actionable is 

held to be justified if made in a reasonable manner and for a reasonable purpose. 

Thus you may warn a friend to beware of dealing with a third person, and if you had 

reason to believe that what you said was true, you are privileged to issue the warning, 

even though false. Likewise, an employee may warn an employer about the conduct 

or character of a fellow or prospective employee, and a parent may complain to a 

school board about the competence or conduct of a child’s teacher. There is a line to 

be drawn, however, and a defendant with nothing but an idle interest in the matter 

(an “officious intermeddler”) must take the risk that his information is wrong. 

Invasion of Privacy 

 

The right of privacy—the right “to be let alone”—did not receive judicial recognition 

until the twentieth century, and its legal formulation is still evolving. In fact there is 

no single right of privacy. Courts and commentators have discerned at least four 

different types of interests: (1) the right to control the appropriation of your name 

and picture for commercial purposes, (2) the right to be free of intrusion on your 

“personal space” or seclusion, (3) freedom from public disclosure of embarrassing 

and intimate facts of your personal life, and (4) the right not to be presented in a 

“false light.” 

Appropriation of Name or Likeness 

The earliest privacy interest recognized by the courts was appropriation of name or 

likeness: someone else placing your photograph on a billboard or cereal box as a 

model or using your name as endorsing a product or in the product name. A New 

York statute makes it a misdemeanor to use the name, portrait, or picture of any 

person for advertising purposes or for the purposes of trade (business) without first 

obtaining written consent. The law also permits the aggrieved person to sue and to 

recover damages for unauthorized profits and also to have the court enjoin (judicially 



block) any further unauthorized use of the plaintiff’s name, likeness, or image. This 

is particularly useful to celebrities. 

Personal Space 

One form of intrusion upon a person’s solitude—trespass—has long been actionable 

under common law. Physical invasion of home or other property is not a new tort. 

But in recent years, the notion of intrusion has been broadened considerably. Now, 

taking photos of someone else with your cell phone in a locker room could constitute 

invasion of the right to privacy. Reading someone else’s mail or e-mail could also 

constitute an invasion of the right to privacy. Photographing someone on a city street 

is not tortious, but subsequent use of the photograph could be. Whether the invasion 

is in a public or private space, the amount of damages will depend on how the image 

or information is disclosed to others. 

 

Public Disclosure of Embarassing Facts 

Circulation of false statements that do injury to a person are actionable under the 

laws of defamation. What about true statements that might be every bit as 

damaging—for example, disclosure of someone’s income tax return, revealing how 

much he earned? The general rule is that if the facts are truly private and of no 

“legitimate” concern to the public, then their disclosure is a violation of the right to 

privacy. But a person who is in the public eye cannot claim the same protection. 

False Light 

A final type of privacy invasion is that which paints a false picture in a publication. 

Though false, it might not be libelous, since the publication need contain nothing 

injurious to reputation. Indeed, the publication might even glorify the plaintiff, 

making him seem more heroic than he actually is. Subject to the First Amendment 

requirement that the plaintiff must show intent or extreme recklessness, statements 

that put a person in a false light, like a fictionalized biography, are actionable. 
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